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V]IK 343.122
Cogp’in  Muxaiino Ileopoeuu  —
aI’IOHKT Kadeapn KpUMiHAIBLHOTO
mporiecy  HamionameHOi — akamemii
BHYTPILIHIX CTIpaB

TUMYACOBHM JOCTYI 0O PEYEN

I JOKYMEHTIB $IK 3ACIb 3ABE3IIEYEHHS
BIAIIKOJYBAHHS LIKOJIU, 3ABJAHOI
KPUMIHAJIBHAM IPABOIIOPYIIEHHSIM

Poskpumo  nonsmms,  memy, @yukyii ma  npeomem
mumyacogoeo odocmyny 0o pedeti i O0KymeHmis. Jlocnioxceno
MOJICIUGICMb — 3ACMOCYBAHHA — Yb020  3AX00y  3abe3neyenHs
KPUMIHATILHO20 NPOBAONCEHHA 0Nl OMPUMAHHA iHGopmayii npo
OKpeMi 8UOU MAUHA NIO03PIOBAHO20, 0DBUHYBAYEHOZO.

KarwuoBi cjaoBa: TUMYAacOBMM JOCTYH JO peded Ta
JOKYMEHTIB; 3a0e3ledeHHs BIAIIKOAYBAaHHS IIKOIW;  3aXOIH
3a0e3neueHHs KpI/IMiHaHBHOFO IMPpOBA/DKCHHA; MCTa THUMYaCOBOI'O
JOCTYITy 10 pe4ei i JOKYMEHTIB.

OHUM 13 TOJIOBHHMX 3aBJaHb KPHMIHAJIBHOTO MPOBAKEHHS,

BU3HAYCHUX y CT. 2 KpHMIHAIBHOrO MpPOLECYaIbHOr0 KOICKCY
(KIIK) YKpaiHu, € OXOpoHa Mpas, cB00O/ 1 3aKOHHHX IHTEPECiB
YYaCHHUKIB KPUMiHAJIBHOrO mpoBajpkeHHs. Y 1. 10 4. 1 ct. 56 KIIK
VYxpainu (IlpaBa nmorepnizoro) 3a3HadyeHo, 10 MOTEPHUIMA TPOTATOM
KPUMIHAIBHOTO TPOBA/UKEHHS Ma€ TMpaBO Ha BiJIIKOZYBAaHHS
3aBJ]aHO1 KPUMiHAIEHUM TMPABOTIOPYIICHHSM KO B MOPAIKY,
nepenbadeHoMy 3akoHOM. Posuryk wmaifHa abo JOKYMEHTIB, sKi
MiATBEP/UKYIOTE TIPAaBO HA BOJNOAIHHA MAalHHOM, LI0 HAlXKHTh
MiIo3poBaHOMy  (0OBMHYBad€HOMY), I  Yac  JOCYHOBOTO
po3ciliyBaHHs 3a0e3nedyye BiIIIKOAYBaHHS IIKOAW Ha CTajil
CYJIOBOT'O PO3IJISTY.

Hosemoro  KIIK  Vkpainu € 3anpOBaykCHHS IHCTHTYTY
THMYacoBOTO JIOCTYIy JIO pededl 1 JIOKYMEHTIB Yy TMOpPSAKY,
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BH3HAYEHOMY TJI. 15, /1€ OKpecleHO SK 3arajbHi IOJOKEHHS
THUMYacoBOTO  JIOCTYIly JO pedyed Ta JOKYMEHTIB, TaK 1
KOHKPETH30BaHO BUMOTH [0 KJIOMOTaHb MPO HaJaHHS THMYacOBOTO
JIOCTYIIy JIO pedelt i JOKYMEHTIB, SIKi MICTSTh OXOPOHIOBaHY 3aKOHOM
TaeMHUIIO. LI mporecyaibHa Jisi CTBOPIOE HEOOXIi/IHI MeperyMOBU
JUIsl TIOZANBLIOr0 HAK/IA[CHHS apeliTy Ha MaHO (CIiA4Yuid, IpOKypop
MOXe oTpuMaTH iHdopMmamiro Tpo OKpemi BHIM  MaifHa
ITiJ03PIOBAHOTO, OOBHHYBAYE€HOTO).

B ymoBax npuitasarts HoBoro KIIK Vkpainm 2012 p. o3naueny
TeMaTUKy AochipkyBamum Taki BueHi: A. Il bymenko, 1. B.IToBiok,
1O. M. I'pomreBwmid, O. M. I'ymin, O. B. Kanmaoseskuit, M. [1. Kimmmayxk,
O. L. Kopogaiiko, M. A. [loropeurkuit, B. B. PoxxuoBa, C. M. CMOKOB,
O.10. Tarapos, JI. A. YaanoBa, B.l ®apunauk, B.O. ®inarees,
C. C. Yepnseebkwmi, O. I'. o ta in. [TutanHs THMYacOoBOrO AOCTYITY
no iHdopmarii, MO MICTUTH OXOPOHIOBAaHY 3aKOHOM Ta€MHHUIIIO,
posrisayro B mpargx  [I. O. leremannea, [ O. Cimm4HOI,
B. L. Cnimraenka, M. M. Slcuaka T1a iH. OpmHaK OKpeMi AacrieKTH
MPOBa/PKEHHS ~ IBOTO  3aXOAy  3a0e3le4eHHS  KPHMiHAJBHOTO
MPOBA/DKEHHS 3AJTMIIAIOTHECS HEAOCTATHRO PO3POOJICHUMH, 30KpeMa B
KOHTEKCTI 3a0€e31eyeHHs BiJIIKOAYBAaHHS IKOIU OTEPIIIIOMY.

3abe3neucHHS BiIIIKOTYBaHHS IIKOJTH, 3aBJIaHOI
KPUMIHAIBHUM TIPaBOIOPYIICHHSIM, AK 1 BHJIYYEHHS Oe3IiIcTaBHO
HaOyTOTO MaliHa, MalOTh BRXKJIMBE 3HAYCHHS JJISl YCYHEHHS HACIIIKIB
KPUMIHAIBHOTO MPABONOPYILEHHS Ta TMOHOBJIEHHS MOPYILEHUX NPaB
IPOMAJISH, 1HTEepEeCiB MiANPUEMCTB, YCTAHOB, OPTaHi3alliil, 1epkaBy, a
TaKOX CIIYT'Y€ BaXKJIUBOIO MEPEIyMOBOKO MiJABUINEHHS €()EKTUBHOCTI
npasocyaus. BonHouac saxonooaseys ne 3axpinue maxuii 0608 ’a30Kk
Cni04020 ma npoxypopd, Haoaswiu im nuuie nesHi NOGHOBAINCEHHS,
wo, Ha Hauty OYMKY, € HEOOCHAMHIM.

TumuacoBuii 10CTYN 10 pedeil I JOKyMEHTIB HAlCKHTb JO
3aXO0J[iB 3a0€3MCUYCHHs KPUMIHAIBHOIO MpoBajuKeHHs (M. 5 4. 1
ct. 131 KIIK pralHI/I) Jis  OUIBII TOBHOTO PO3YMIHHS ]_[1€1
nporecyanbHoi i BBaXKaeMO 3a JOLUIbHE OKPECIHMTH 3arajbHi
O3HAKH 3aX0/iB 3a0€3Me4YeHHs] KPUMiHAIBHOTO MPOBAIKEHHS.

10. M. I'pormioBuii, b. Kycriuces, B. 4. Tauiii, A. P. TymaHsHi
Ta 1HII JOCHITHUKK OOIPYHTOBYIOTH TakKi O3HaKd 3aXOJiB
3a0e3MeUeHHsT  KPUMIHAIBHOTO  MPOBA/DKCHHS: 1) HasIBHICTb
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MPOLIECYaJbHOTO  XapakTepy Ta BPEryjalOBaHHA KpPUMiHAIbHO-
NPOLECYallbHAM 33aKOHOM, IO 1a€ 3MOry iX yBaaTH CKIaJ0BOIO
KPHMIHaIbHO-TIPOLIECYanbHOT (opMu; 2) periaMeHTYBaHHs MiJCTaB,
MEX 1 MOpAAKY IX 3acTOCYyBaHHS 3aKOHOM; 3) CIIPSIMYyBaHHS Ha
JOCSTHEHHSI €IWHOI MeTH — 3a0e3Me4eHHS HAaJEXHOTO MOPSAKY
KpUMIHQJIBHOTO  TIPOBAIDKEHHS, HOro  1i€BOCTi; 4) HasABHICTH
BHUPaXEHOTO MPUMYCOBOTO XapaKTepy, IO 3aJeKUTh HE BiJl MOPSAKY
peamizamii MMX 3axX0MiB, a BiX IX 3aKOHOMABYOI MOIENi; 5) MalOTh
BUKJIIOYHUI XapakTep, TOOTO 3aCTOCOBYIOTHCS JIMIIE B TOMY pasi,
SKIIO 1HIIMMH 3aXxoJaMH IyOJivHI 3aBAaHHSA KPUMIHAIBEHOTO
MPOBAKCHHS JOCSITHYTH HEMOXKIIHBO; 6) crienudiuHicTh cy0’ekTa ix
3aCTOCYBaHHs (3a3BU4aid cimimuuii cynis, cyn) [1, c. 249; 2, c. 256 |.

O. M. MHUKOJEHKO KOHCTaTye (PaKTHIHO IMEHTHYHI O3HAKH:
1) npouecyanbHuil XapakTep 3axo[iB 3a0e3MEYCHHS KPUMiHAIBHOTO
MIPOBAJKEHHS; 2) YPEryIbOBaHICTh MPOIECYATbHUM 3aKOHOM ITiJICTAaB,
MeX 1 MOpsAAKY iX 3acTOCyBaHHs; 3) CIIbHA METa, sIKa, BIAMOBITHO
mo 4. 1 ct. 131 KIIK Vkpainu, monsrae B 3a0e3ledeHHl TiEBOCTI
KPUMIHAIBHOTO TIPOBRDKCHHS, 4) BUHATKOBHU XapakTep 3axoliB
3a0e3MeUeHHs; S5) HasBHICTh crenu(iyHOro Cy0’ €KTa 3acTOCYBaHHS,
SIKUM 3a3BUYai € ciiganii cyans abo cyn [3, c. 207].

o >k 03Ha4Yae TUMYACOBUH JOCTYM N0 pedeld i JOKyMEHTIB?
Bigmosigao mo 9. 1 ct. 159 KIIK VYkpainm, BiH moxisirae B HaJaHHI
CTOPOHI KPUMIHAJILHOTO MPOBA/HKCHHS 0CO000, sSIKa BOJIOJIE TAKUMHU
pedamMu W JOKYMEHTaMM, MOXXJIHMBOCTI O3HAaHOMHUTHCH 13 HUMH,
3po0uTH iX Komii Ta BHIYYHUTH iX (3MIHCHUTH BHIMKY). TuMYacoBuit
JOCTYIl 70 CJIIEKTPOHHUX IH(pOpMAIlifHUX cucTeM abo iX YacTHH,
MOOUTFHUX TEPMIiHAJIB CUCTEM 3B’SI3KY 3AIMCHIOETHCS IUISTXOM 3HSTTS
Komii iHQopMalii, HasBHOI B TakWX EJNEKTPOHHUX iH(MOpMamiiHUX
cucremMax abo iX yacTWHAaX, MOOUIBHUX TepMiHAIaX CHUCTEM 3B’SI3KY,
0e3 Ix BHJTY4EHHSL. BigmosimHno g0 4. 2 3a3Ha4eHol CTaTTi,
THMYaCOBUI JIOCTYNl JI0 pedeil 1 JOKYMEHTIB 3JifiCHIOETBCS Ha
MIJICTaB] YXBaJIU CJIIU0TO cyL[zu cyny [4].

Po3riissHeMo mo3uIlli  HAYyKOBI[B IOJO IOTO IHMTaHHA. Y
JiTepaTypi THMYacOBHH JOCTYN A0 Pe4ei i TOKyMEHTIB HaJeXHUTh /IO
Tpynu 3axofiB 3a0e3MedeHHs] KPUMIHAILHOTO TMPOBAJDKEHHS, SIKi
O0OMEXYIOTh CyCHUJIbHE i NpHBAaTHE JKUTTS rpoMaisH [5, c. 6293-630];
3aX0JliB, CHPSIMOBAHWX HA BCTAHOBJICHHS OOCTAaBHH KPHUMIHAIBLHOTO
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MIPaBOIIOPYIIIEHHS, 30MpaHHs Ta 30epexeHHs oKa3iB [2, ¢. 258]; 3axoiB,
110 3a0e3MeYy0Th OTPUMAaHHS 3ac00iB J0Ka3yBaHHs [0, ¢. 165]; 3axoiB,
CIPsIMOBaHUX Ha 30MpPaHHS Ta MEPEBIPKY JI0Ka3iB [7, ¢. 293] Ta iH.

Tax, 1. B. ['moBrok 3a3Havae, 0 TAMYACOBHIA TOCTYT 10 peyeil i
JIOKYMEHTIB — II¢ 3aXiJ 3a0e3MeYeHHs KPUMIHAILHOTO MPOBAJKCHHS,
o0 TMojsArae B 3000B’sA3aHHI 0COOM, sKa BOJIOMIE peYaMH W
JOKYMEHTaM, HaJaTH CTOPOHI KPUMIHAJIBHOTO  MPOBAKCHHS
MOJXXJTUBICTh O3HAWHOMHTHCH 13 HUMH, 3pOOMTH iX Komii Ta, y pasi
MPUHHATTS ~ BIATOBIAHOTO PINICHHS CIIIYUM  CYIJICI0, CYIOM,
BIJIYYHTH iX (3MIHCHUTH iX BUIMKY) [7, c. 293].

B. I. CrirmgeHko BBaXkae, IO TUMYACOBHH MOCTYH A0 pedei i
JOKYMEHTIB € OJIHUM 13 HaWCKIaTHIIMX Yy 3acCTOCYBaHHI 3axOJliB
3a0e3MeUCHHs] KPUMIHATLHOTO MPOBAPKEHHS, CIPSIMOBAHUX HA TIONIYK
Ta OTpuUMaHHd iHpoOpMAaIi/moKa3iB mix Yac  Oe3nocepeIHBOro
O3HalloMJIeHHS 31 3MicTOM, ()OPMOIO Ta O3HAKAMH pedeil 1 TOKyMEHTIB.
Mera ¥oro 3acTocyBaHHs TOJSITA€ B HaJaHHI 3a3HAYCHOIO OCOOOIO
CTOPOHI KPUMIHAJILHOTO IPOBAKCHHS: MOMKJIMBOCTI O3HAHOMHTHCH 13
HHMH; 3pOOUTH iX KOIIi; BHIYYHTH X y pasi MPHAHSTTS BiIIOBIIHOTO
PILIEHHS CITIYMM CYIICIO (CyI[OM) [8, c. 507-508].

O. M. I'ymin Tpa/:mumno BH3HA4Ya€ TUMYAcCOBUM AOCTYyN JAO
pedeld 1 JOKYMEHTIB SIK OIWH 13 3aX0MdiB  3a0e3ICUCHHs
KPUMIHAJIBHOTO TPOBA/DKCHHS, IO TIOJNATAa€ B HAJaHHI CTOPOHI
KPUMIHAJBHOTO MPOBAKEHHsI 0C00010, SIKa BOJIOJIE€ TAKUMH peUaMH
W JIOKYMEHTaMH, MOXXJIHBOCTI O3HAWOMHTHUCH 13 HUMH, 3pOOUTH iX
KOMii Ta, y pa3i MPUHHATTS BiJIIOBITHOTO PilIEHHS CIITYUM CYAJEIO,
CYZIOM, BHJTYYUTH iX (3IiACHHUTH iX BUIMKY). BomHOUac BiH 3ayBaxye,
IO TiJl Yac TUMYACOBOTO JOCTYMy JIO pevell 1 JOKYMEHTIB HOPMH
KPUMIHAJBHO-TIPOLIECYATBHOTO ~ 3aKOHOJABCTBA  BPETYJIbOBYIOThH
TiSUTBHICTH HE JIMIIE CTOPiH KPUMiHAJIBHOTO MTPOBAKEHHS, a i 1HIIMX
0ci0, 30KpemMa THX, sKi BOJIOJAIIOTh peyaMH i JOKYMEHTaMH, L0 €
00’ €EKTOM TUMYacOBOTO JocTymy [9, c. 91].

Ha nymxy O. 0. Xabna, TMMYacoBHMH AoCTym 10 pedend i
JIOKYMEHTIB, BIAMOBIAHO 10 monoxenb 4. 1 cr. 159 KIIK Vkpainu,
MOJISITAE B TOMY, IIO CTOPOHU KPHUMIHAJIBHOTO MPOBA/IKEHHSI MOXKYTh!
1) 03HaHOMHTHUCH i3 TIEBHUMHU peYaMH Ta JOKYMECHTaMH, SIKi MalOTh
3HAYEHHS [UI1 BCTAHOBJICHHA OOCTaBUH Yy  KpUMIHAJIbHOMY
MPOBA/KCHHI; 2) BUTOTOBUTH iX KoIIii; 3) 3AIMCHUTH BHIMKY IHX
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peueir 1 nokymeHTiB. BmiMmky pedeit abo TOKyMEHTIB MOXKHa
3MIACHIOBATH B Pa3i, SKIIO € JOCTAaTHI MiJCTaBU BBaXXaTH, IO 0e3
TaKOT0 BUJIYYEHHsI iCHY€ peaiibHa 3arpo3a 3MiHU a00 3HUILICHHS pede
9l JOKYMEHTiB, a00 Take BWIyYE€HHS HEOOXiAHE IS JOCSTHEHHS
METH OTPUMaHHA JOCTYIy 10 pedei i mokymeHTiB (4. 7 cr. 163 KIIK
Vkpaiun) [10, c. 232].

Boanouac, Ha >kanb, HAYKOBIII HE BBaXKalOTh HOTO 3aX00M, IO
3a0e3nedye BIAIIKOAYBAaHHS IIKOAW MOTEPIIOMY, MOCTPaKIAIOMY
BiT KPUMIHAJBHOTO TMPAaBONOPYIIEHHS, MiAKpECIIoYn  Horo
CIPSIMYBaHHS Ha OTPUMAaHHS 10Ka30Boi 0a3H.

OTxe, mumyacosuti docmyn 00 peyeli i OOKyMeHmie — ye 3axio
3a0e3neuenHs KPUMIHANbHO20 NPOBAONCEHHSA, WO HAOAE Npago y
ecmanosienomy KIIK Ykpainu nopsaoxky cmopoHi KpumiHanbHO2Oo
nposaoddicenHs  0cobol,  SIKA  GOA00JIE  MAKumMu — pedyamu U
Odoxkymenmamu: 1) oznatiomumuce i3 Humu, 2)3pobumu ix Komii;
3) sunyuumu ix (30iticnumu ix GUiMKY).

s 3abesneuennss nomepniiomy  GIOUWKOOY8AHHS  WKOOU,
3A80AHOI KPUMIHANGHUM NPABONOPYUIEHHAM, Ni0 YAC NPOBeOeHHs.
MuM4acoso2o oocmyny 00 pedeil i OOKYMEHMI8, WO MiCmams
inhopmayito npo okpemi 6uduU MalHa NIOO3PHOBAHO20 3 MENOH
3a0e3neyeHHs, SaMCIUsl 6ci mpu opmu NPOBEOEHHs Yb020 3aX00y
3a6e3neueHHs: KpUMIHATTLHO20 NPOBAOINCEHHSL.

JIMCKYCIMHMM € MUTAHHS 1100 METH TUMYACOBOIO JIOCTYILY JI0
pedeir 1 mokymeHTiB. Tak, He BHKJIHMKA€ CyMHIBY, WO BiH
CHpSIMOBaHUM Ha 3a0€3IICUEHHS JIIEBOCTI TPOBAPKECHHS.

b. Kycnuch 13 1bOro NHTaHHS 3a3HAayvae€, IO OCKIJIBKHU
TUMYAaCOBHH JOCTYIN [0 pedei 1 JOKYMEHTIB Moisirae B HaJaHHI
CTOPOHaM KpPUMIHAJIBHOTO MPOBAJKEHHS 0CO00I0, sSKa BOJOJIIE
pedaMu W NOKyMEHTaMH, MOXJIWBOCTI O3HAaHOMHTHCH 13 HHUMH,
3pobuTH iX Komii, a B pa3i NPUUHATTS BiAMOBIAHOTO pIlICHHS
CHIAYHMM CYAJICI0 UM CYJOM — BUJIIYUUTH X (3AIHCHUTH BUIMKY), BiH
3a0e3reuye JIIE€BICTh KPUMIHAJIBHOTO TPOBADKEHHS IUISXOM
HaJaHHS CTOpPOHAM 3aXUCTy W OOBWUHYBAYCHHS MOMJIHBOCTI
30upaTH JOKa3W, SIKUMU BOHHM OOIPYHTOBYIOTH BJIACHY IMO3HULII0 B
KpUMiHaJIbHOMY IIpoBaJpKeHHi [1, c. 248 ].

O. M. Banuyk, P. O. Kyii6iga Ta M. 1. XaBpoHIOK 3a3Ha4ar0Th, 110
MepelyMOBOIO  YCBIJOMJICHHS ~ METH  3aXOfiB  3a0e3neyeHHs
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KpUMIHATBHOTO TIPOBADKCHHS, ska, BimmoBigHo 1o KIIK VYxkpainm,
MoJsiTae B 3a0e3MeUeHHi Ai€BOCTI MPOBAIKEHHS, € LTICHE ONPALFOBAHHS
nonoxenb KITK Ykpainu. BoaHowac mieBicTb MpOBaKEHHsSI HAyKOBLI
TIyMadaTh SIK MOXIMBICTh BHKOHAHHS 3aB/aHb, BUKOHAHHA SIKHX
nepenoavae KpuMiHaIbHE npoBapkeHHst [11, ¢. 306]. Ham imnonye Ttake
BU3HAYECHHS METH TUMYACOBOTO JIOCTYITy 10 pedei i JOKyMEHTIB.

Hocute cinymHorwo € no3utis b. Kycnucs, sikuii 1omoBHIOE 1110
QYMKY Te3010, 3T1THO 3 SIKOIO Ji€BIiCTh MPOBAKEHHS CIPSIMOBAHA Ha
BUKOHAHHS 3aBJaHb KPUMIHAJIBHOTO MPOBAKEHHSA, SIKi BH3HAYCHO B
ct. 2 KIIK VYkpaiam, a HeUiTKe BH3HAUCHHSI METH 3aXOMdiB
3a0e3MeUeHHs] KPUMIHAJIBHOTO MPOBA/DKCHHS 3YMOBJICHO THM, IO
CHUCTEMY 3axO[iB 3a0e3MCUeHHs KPUMIHAJIBHOTO MPOBAHKCHHS
CTaHOBJIATH Pi3HI 32 (DYHKI[IOHATBHICTIO 3aX0/I1, KOXKEH 13 KX Y CBiit
cneundiunuii  cmoci®  3abe3nedye  MIi€BICTH  KPUMIHAJIBHOTO
mpoBajpkeHHs [12, c. 190].

Hani HaykoBelb 3ayBaKye, IO 3aKOHOJABYE (HOPMYITIOBAHHS
THMYaCOBOTO JOCTYITY J0 peuei i JOKYMEHTIB CIIOHYKA€ JI0 BUCHOBKY
Mpo Te, IO OCTaHHIA 3a0e3medye [i€BICTh KPUMiHAIHHOTO
MPOBAHKCHHS IUISIXOM MOXKJIMBOCTI BUKOPHCTOBYBATH LIeH 3axij i3
METOI ofepxaHHS noka3iB [12, c. 192]. OxHak MH HE MOXKEMO
MOTOJIUTHUCH 13 UM TBEPPKECHHSIM.

Y n. 9 VY3aranpHeHHs CyJOBOi MPAaKTUKH UIOJ0 PO3IIIALY
CJIITYMM CYJIJICIO KJIOMOTaHb PO 3aCTOCYBAHHS 3aX0/iB 3a0€3CUeHHS
KPUMIHAQJIBHOTO MPOBADKEHHS BUIOro cCremiaxizoBaHOro Cymy
VYkpainu 3 po3risay UUBUIBHUX 1 KPUMiHAIBHUX CIIPaB BiJl 7 JIOTOTO
2014 p. 3a3Ha4eHO, IO 3aBISKH 3aCTOCYBAHHIO 3aX0Jy 3a0e3MeUeHHS
KPUMIHAJIBHOTO TIPOBA/DKEHHS OPraHd JIOCYJOBOTO PO3CIiTyBaHHS
HAMararoThCsl JOCSATTH METH, sIKa caMe TaKMM 3aXOjlaM He BIIaCTHBA.
30KpeMa, 1€ CTOCYEThCs BUIIA/KIB, KOJIM B KJIOIOTAHH] OPYIIYEThCS
IUTAaHHS PO THMYACOBHUIL JOCTYI JI0 peyeii i JOKYMEHTIB i3 METOr
30upaHHs J10Ka3iB. KiomoTaHHS CHiJUUX MOXKYTh IPYHTYBAaTHCS HA
HEOOXIAHOCTI TPABOMIPHOTO JOCTYIly Ta BHIYYCHHs peYeH, sKi
MOXyTb OyTi pedoBnmH jnokasamu. Ilpore mosa ysaroto ciifdoro,
IPOKYPOpa, CIIAIOTO CyUIl 3aIMIIAETECS Ta 00CTAaBUHA, 1110 30UpaHHs
JIOKa3iB, y TOMY WYHCIII PEYOBUX, BiJOYBA€ThCS Yepe3 IHCTHTYT
cliguux Jid (30KpemMa BWIYYEHHS MiJ 4Yac OINIALY, NPOBEIEHHS
00mryky). Y TakoMy pasi HENpaBWIbHE PO3YMIHHS OpraHaMu
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JOCYIOBOTO  PO3CIILYBaHHS, CHITYUMH  CYAISIMH  IIOJIOXKEHb
KPUMIHAIBHOTO TPOLECYalbHOIO 3aKOHY (AaKTHYHO 3yMOBIIOE
MIAMIHY —CHiIYUX Qi 3axX0I0M 3a0€3MeueHHS KPUMIHAJIBLHOTO
npoBapkeHHs [ 13].

TakuM YWHOM, CTBOpEHHs JJsl CTOPIH KPHUMIHAJIBHOTO
MIPOBAJHKEHHS MPOLIECYaTbHOI MOXKIIMBOCTI 30MpaTH I0Ka3H — OJVH 13
YHCICHHUX AacleKTiB METH TaKoi NpouecyanbHoi Aii. 3a3HayeHa
nporecyanbHa HOpMa OE3MOCePeHBO HE BKa3ye Ha Te, 10 O[epiKaHi
B MeEXax THMYacOBOTO JOCTYNy pedi Ta JOKYMCHTH MOXYTh
CIyryBaTH J0Ka3aMH B KPHMiHAIbHOMY mpoBalkeHHi. Ha Hamry
OYMKY, CTBOPDEHHS MOJJIMBOCTI IJs1 30MpaHHS [OKa3iB — Le
«JIOTIOMDKHA JIaHKa» BHUSABIEHHSI HEOOX1IHOI JOKA30BOI 0a3u.

Otxe, yBaxxaeMo, 10 3aKOHOAABELb YITKO HE BU3HAYUB METY
OKpeMHX 3axXOiB 3a0e3Me4YCHHS KPUMiHAIBHOTO TIPOBAKEHHS 3
OTJISITy Ha HEMOXJIUBICT TIepeA0aYnTH BCi 11 aCTIeKTH.

BopHouac OinbIIicTh HAYKOBIIB OOTPYHTOBYIOTH AYMKY MpO
te, mo mepeniueHi B cT. 131 KIIK VYkpainm 3axomm 3a0e3redeHHs
KPUMIHAJIBHOTO TPOBAUKCHHS BUKOHYIOTH OJHY 3 TOJIOBHHUX
KPUMIiHAJBHO-TIPOLIECYANbHUX (YHKIIH — 3a0€3MeuyioTh HaJIeKHY
MOBEMIHKY CYO’€KTIB KPHMIiHAIBFHOTO WPOBAIPKEHHS, KOJO SKHX
BHU3HAYEHO BIJIMOBIIHUMH HOPMaMH KPUMiHAJIHHO-TPOLECYaTbHOTO
3akony [9, ¢. 9; 14, c. 69].

Hlo >k € mpeaMeToM THUMYACOBOTO JOCTYIy JO pedel Ta
nokyMeHTiB? Y mpomy koHTekcTi O. [lomkoBchkuii 3a3Hayae, MO0
OCHOBHOIO IPOOJEMOI0 € Te, [0 OKpPeMi CIig4i He IJIKOM
YCBiJIOMJIFOIOTh 3HAHHS MOHSTTS JOKYMEHTIB 1 PEYOBHX JIOKa3iB, HE
PO3MEXOBYIOTb, 3 IIPUBOAY YOTO MOAAIOTH KIOMOTaHHS: JOCTYIY 1O
JIOKYMEHTIB 4uu 70 peueit [15, c. 60]. Takox mocrae mutaHHS PO
IICHTUYHICTD y LIl HOPMI IMOHATH peyueii Ta peY0BUX JOKa3iB.

Bigmorigao mo cr. 98 KIIK Ykpainu, pe4oBUMHU JIOKa3aMu €
MaTepiaiabHi 00’ €KTH, SKi Oymn 3HAPAIIAM YIHHEHHS KPHMIHaTBHOTO
TIPaBOMOPYIICHHS, 36epernn Ha co0i ioro cm)m a00 MICTATh 1HIII
BiJIOMOCTI, IO MOXYTh OoyTH BI/IKOpI/ICTaHl K J0Ka3 (akTy 4uu
00CTaBUH, sIKi BCTAHOBINOIOTH IiJ| 4aC KPHMIHATBHOTO NPOBAJLKCHHS,
y TOMY YHCIi TIPE/IMETH, IO Oymn  00’€KTOM KPHMiHAIBHO
NPOTHNPABHMUX  [Iiif, rpour, IIHHOCTI Ta iHmI ped4i, HaOyTi
KPUMIHATBHUM NUISIXOM  a00 OTpHMaHi  IOPHAMYHOI  0CO0O0I0
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BHACTTIIOK YYMHCHHS KPUMIHAIBHOTO NPABOMOPYIICHHS. J[IOKyMEHTH
€ PECYOBHMMH J[OKa3aMH 32 YMOBH, SKIIO BOHHM MICTATh Taki cami
o3Haky, nependaueHi 4. 1 ct. 98 KIIK Ykpainu [4].

3rigao 3 4. 1 cr. 99 KIIK Ykpaiau, TOKyMEHTOM € CIeIiaTbHO
CTBOPEHUI 13 MeTor0 30epeeHHs iHpopmalii MaTepiadbHul 00’ €KT,
KM MICTATH 3a(iKCOBaHi 32 OMOMOTOIO MICBMOBHX 3HAKIB, 3BYKY,
300paKCHHS TOIIO BIXOMOCTI, IO MOXYTb OyTH BHKODHCTaHi SIK
noka3 (akTy dYdM O0CTaBMH, SKIi BCTAHOBIIOIOTH I  Hac
KPUMIiHAIBHOTO POBaKEHHSI [4].

Boanouac, ax cinymno 3a3Hayae 1. B. I'morook, KIIK VYkpainu
HE MICTUTh UITKOTO MEpeNiKy 00’ €KTiB, MO0 SIKUX MOXe OyTh
HaJlaHO TUMYACOBHii gocty [7, c. 294].

[lonsaTTST pedoBOoro nokasy OOMEXYe MpeaMET THUMYacOBOTO
JOCTYIly 10 pedyedl i JOKYMCHTIB, OCKUIbKH MICTUTh ICBHI KPHTEpIi,
nepeu6aqu1 jrst kareropii 06’exriB. Tomy CTBEP/DKYBATH, IO
THUMYACOBUI JOCTYI IO pedeil 1 JOKYMEHTIB MOXIMBUN TUIBKH ISt
OTPUMaHHS DPEYOBUX JOKa3iB, O3Hayae OE3MiACTaBHO OOMEKyBaTH
MPOBEJEHHS  IhOTO  3axoqy  3a0e3meueHHs  KPUMiHAJIBHOTO
MPOBAKCHHSI BIJTHOCHO pedeld Ta JOKYMEHTIB, SKi MaloTh iHIIE
Ba)KJIMBE 3HAYCHHS B KPUMIHAIBHOMY IIPOBA/IXKCHHI.

€vHe, HA YOMYy HAmoJArae 3akoHoAaBelp (m. 6 4. 2 cT. 160
KIIK YKpalHI/I) — Yy KJIOMIOTaHHI MPO TUMYACOBHH AOCTYII 10 pedeH i

JIOKYMCHTIB CTOCOBHO peueil 1 JOKYMEHTIB, I110 MICTSTh OXOPOHIOBaHY
3aKOHOM TAa€MHHIIO, Mae€ OyTH OOIPYHTOBAaHO  MOJKJIMBICTh
BUKOPUCTAaHHS sIK JIOKa3iB BiOMOCTEH, HasBHMX Yy pedax i
JIOKYMEHTaX, Ta HEMOXJIMBICTh B IHIIUH CIOCIO JTOBECTH TMEBHI
oOcTaBuHH. 3rigHo 3 m. 9 VY3aragbHEHHS CYJOBOI NPAKTHKH 100
PO3TIALY CHITYUM CYJJICI0 KIIOMOTaHb TPO 3aCTOCYBaHHS 3aXO[liB
3a0e31eUeHHs KPUMiHAJIBHOTO MPOBAUKEHHS Bumioro
CHCLiani30BaHOT0  CyAy ~YKpaiHM 3 pO3[isjy  LMBUIBHMX i
KpUMiHAIBHUX crpaB Big 7 mororo 2014 p. [13], 3aKOHO/IaBELIb
nepeadadyae MOXJIMBICTh OTPUMAaHHS petoBHX JIOKa3iB IUIIXOM
TNPOBE/ICHHS THMYACOBOTO JOCTYNy JO peueii 1 JOKyMEHTIB 32
BUHSTKOM YyMOB, JIMIIE B Pa3i HEMOXJIMBOCTI MNPOBECTH CIHiayi
(po3urykoBi) Iii JuIst 1IBOTO.

Taky  mo3umir0  MATBEpAXKYE  BU3HAUYEHHS  CIHiAYMX
(posurykoBux) miid y 4. 1 ct. 223 KIIK Ykpaiuu sik [1il, CrpsMOBaHUX
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Ha OTpuUMaHHs (30MpaHHS) MOKa3iB ab0 MEpeBipKy BKE OTPUMAHHUX
JIOKa3iB y KOHKPETHOMY KPHUMiHAIbHOMY MPOBaKEeHHI. 3rifHO 3 4. 2
ct. 223 KIIK VYkpainu, mijcraBaMu Jyis iX MPOBEICHHS € HAsSBHICTh
JIOCTATHIX BiJOMOCTEH, IO CBiTIaTh PO MOXKIIMBICTH HOCATHEHHS il
metu [4].

Jlo nokymeHTIB, 3a yMOBHM HasBHOCTI B HHX BIiJIOMOCTEH,
nepeabadennx 4. 1 cr. 99 KIIK VYkpainu, MOXyTb Halexaru:
Matepiaau (QOoTO3HOMKH, 3BYKO3amuCy, BiAeo3amucy W IHIN HOCIT
iHpopmanii (y TOMy 4YHMCII eNEeKTPOHHI); Marepiaim, OTpHUMaHi
BHACITIIOK 3MIHCHEHHS ITiJl 9aC KPUMiHAJILHOTO TIPOBAIKEHHS 3aX0 B,
nepeadayeHNX YMHHUMHM MDKHAapOAHUMH [IOTOBOpaMH, 3rofgy Ha
000B’SI3KOBICTh IKMX HagaHO BepxoBHoro Panoro Ykpainu; ckianeHi
B  mopsnky, nepenbadenomy ~KIIK  VYkpainm, mnporokxomn
MpoLeCyalbHUX JIii Ta JOJATKU J0 HUX, a TAKOXK HOCIT iHpopmMarlii, Ha
SIKUX 32 JOMOMOTOI0 TeXHIYHHX 3ac00iB 3a(iKCOBAaHO MpPOIECYabHi
JliT; BACHOBKH PERBI3iii Ta aKTH MEPEBIPOK [4].

V¥ cr1. 161 KIIK Ykpainu BU3HaYE€HO TaKOXK pedi i TOKyMEHTH,
I0 sAKUX 3a0opoHeHO nocTyn. Tak, 3aKOHOAABELb KaTETOPUYHO
3a00poHsie moctyn jgo: 1) nuctyBaHHS a0o iHmMX (opM OOMiHY
iH(OpMaIli€f0 MK 3aXMCHUKOM Ta HOTO KIEHTOM a00 OyIb-sKOIO0
oco0or0, sKa i€ Bif iMeHI HOro KIi€HTa y 3B’S3Ky 3 HaJaHHIM
MIPaBOBO1 IOTOMOTH; 2) 00’ €KTIB, IO TOJaHI 0 TaKOTO JINCTYBaHHS
abo iHmmx GopM 0OMiHY iHPOPMAIIIETO.

VY cr. 162 KIIK VYkpainu 3a3HaueHO pedi Ta JOKYMEHTH, IIO
MICTSTh ~ OXOPOHIOBaHY 3aKOHOM TAa€EMHHINIO, 5Ky, 30KpeMa,
CTaHOBJIATH: 1) iH(opMaIlis, KO BOJIOJIiE 3aci0 MacoBoi iHhopMariii
a0o XypHaJiCT 1 sIKy HaZaHO 1M 32 YMOBH HEPO3TOJIOIICHHS aBTOPCTBA
abo pkepena iHdopmaiii; 2) BiIOMOCTI, IO MOXYTh CTaHOBUTH
JMKapChKy TAaEMHHIFO; 3) BIIOMOCTi, SIKi MOXYTb CTaHOBHUTHU
TAEMHHUIO ~ BYMHCHHsS — HOTapialbHMX  Jiil;  4) KOHq)iJleHuiﬁHa
iH(pOpMaLlist, y TOMy YHCII TaKa, IO MICTHTE KOMEPLIHHY TaEMHHILIIO;
5) BIIOMOCTI, sIKi MOXYTb CTaHOBMTH OaHKIBCbKY TA€MHHLIO;
6) ocobmcTte NUCTYBaHHA OCOOM ¥ IHIN 3allUCH  OCOOMCTOrO
xapakTepy; 7)iHdopmamis, ska mependadae B omeparopiB i
MPOBalIepiB TEJIIEKOMYHIKAIIi, PO 3B’SI30K, a0OHEHTa, HaJaHHS
TENEKOMYHIKAI[IfHUX TOCIYr, 30KpeMa OTPUMAaHHS TOCHYr, iX
TPHUBAJIOCTI, 3MICTy, MapIIpyTiB TepellaBaHHs TOINO; ) MepcoHabHi

68



. . HAYKOBUY BICHUK
HALIOHAJIBHOI AKA/TEMII BHYTPILIIHIX CIIPAB, Ne 4 (97), 2015

nmaHi ocobu, mo mepedyBae B ii ocoOucTtoMy BomojiHHI abo B 6asi
MEPCOHANBHUX JaHMUX, fKa HAJICKHUTh BOJOJUIBIIO MEPCOHAIBHUX
naHvx; 9) Aep’kaBHA TAEMHHIIS.

OcoONMMBICTIO THUMYAcCOBOTO JIOCTYIY [I0 BHUIIE3a3HAYCHUX
pedeil 1 JOKYMEHTIB, KpiM 3arajibHOTO MOPSAKY MPOBEICHHS LBOTO
3axo1y, € Te, 0, BiamoBiaHo 10 4. 6 ct. 163 KIIK Ykpainu, ciiganit
CYJUIsl, CYI OCTAHOBJIA€ YXBAIy MPO HaJaHHs THMYACOBOTO TOCTYILY
MO pederl 1 JOKYMEHTIB, sKI MICTATh OXOPOHIOBAaHY 3aKOHOM
TAEMHUIIO 32 HASBHOCTI OOIPYHTYBaHHS HEMOJIJIMBOCTI B 1HIIHMN
croci goBecTu MeBHI OOCTaBUHH.

BinmoBigro 10 i€l HOpMH 3aKOHY, JOCTYN 0coOW 10 pedei i
JOKYMEHTIB, IO MICTSITh OXOpPOHIOBAaHY 3aKOHOM Ta€E€MHHIIIO,
pearni3oByeThCSl B 3aKOHOJABYO BHU3HAUYEHOMY HOpPsAKy. Joctym mo
3a3HAUCHUX peYeH 1 TOKYMEHTIB HE MOXe OYTH HaJaHO 0c00i, siKa He
Mae JIOTYCKY IO TaKOi TAEMHUIII BiAIIOBIAHO 10 BUMOT 3aKOHY [4].

Takox cnig 3a3HAYMTH, MO 3AEOUIBIIOT0 pedi Ta JOKYMEHTH,
SIKI MICTATEH iH(OpMaIlifo Mpo OKpeMi BUAM MaifHa Iig03pIOBaHOTO,
HajeXxaTh N0 Kareropii peded 1 JOKYMEHTIB, fAKi MICTATh
OXOPOHIOBaHY 3aKOHOM TA€EMHHIIIO.

O. M. I'ymin 3a3Hayae, M0 T Yac OTPHUMAHHS THMYACOBOTO
JOCTYIy 70 peueil i TOKYMEHTIB, SIKi MICTSTh OXOPOHIOBaHY 3aKOHOM
TAEMHHLIO, NIPABOBIIHOCUHM MK YYaCHUKaMH TUMYAaCOBOIO NOCTYILY
CSTalOTh 32 MEXi KPUMIHAIBHOTO TIPOIECY, aJDKe iX YperyJroBaHHS
3MIACHIOEThCS TAKOXK y MeKax IHImMX raiay3ed mnpasa [9, c. 91].
Lle tBepmkenHs € ciaymnuM, ockiibku B KITK Ykpainu Hemae HaBiTh
TIyMaueHHsI TIOHSITTS «OXOPOHIOBAaHA 3aKOHOM TAE€MHUIISD», 1 ISl TOTO,
00 KOHCTaTyBaTH HAsBHICTH y pedi ad0 MOKYMEHTiI TaKy TA€MHUIIO,
HeoOXiTHO 3BepHYTHCSI 10 HU3KHM HOPMATHBHO-TIPABOBUX aKTiB.

OTxe, TUMYACOBHU JIOCTYI 110 peueir i Z[OKYMQHTiB €
NPOLECYAIbHOKO €0, 3aBJSKH SIKifl MOXHA PO3IUyKaTH MaifHO abo
JIOKYMEHTH, IO MiATBEP/UKYIOTh MPAaBO HA BONOMIHHS MM MaifHOM,
SKe HaJeKUTh MiJI03pIoBaHOMY (0OBHHYBaueHOMY) Ha  CcTajii
JIOCYJIOBOTO PO3CIIiIlyBaHHS Ta 3a0e3Meuye BiIIKOyBaHHS [IIKOJU Ha
CTaii CyJTOBOTO PO3TIISLY.

[IpenmMeToM TUMYAacOBOrO JOCTYNy IO pedei i JOKYMEHTIB y
pasi 3acTocyBaHHs GOpMHU iX BHIy4eHHs (BUIMKH) pE4OBi JOKa3u Ta
JOKYMEHTH 3 O3HaKamMH pPEYOBUX JOKa3iB CIHijJ| cHpuidMaru
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31e0UTBIIOTO0 SIK BHHATOK, JIMIIE 32 YMOB HEMOXJIMBOCTI TPOBECTH
cimigi (po3NIyKoBi) il s 1[bOTO, OCKIIBKY 30UpaHHs JOKa3iB, cepel
1HIIOTO 1 peUOBHX, BiIOYyBA€THCA Yepe3 IHCTUTYT CIIAUUX HiM.

Bognowac, Ha Hamry AyMKy, peaizaiiss THMYacOBOTO JOCTYITY
J10 pedeil i JOKYMEHTIB, IO MICTSTh IHYOPMALIO PO OKpeMi BHIH
MaiiHa I103PIOBAHOTO, 3 METOI0 3a0C3MCYCHHS BiIIKOXYBAHHS
LIKOJHM, 3aBAaHOI KPUMIHAJBLHUM TPAaBONOPYIIEHHAM, LIJIKOM
BIZIOBiZa€ METI 1 MPU3HAYCHHIO 3aXO0/iB 3a0e3MeYeHHsT KPUMiHAIHHOTO
npoBamxeHHs. OCKIIBKA TUMYACOBHUI JOCTYI 10 pedeH i JOKYMEHTIB
CIIpIMOBaHUN Ha 3a0€3MEeYeHHS [II€EBOCTI  MPOBAKECHHS, TO
3a0e3MeueHHs] TOTEPIUIOMY TiJ] Yac KPUMIHAJIHHOTO MPOBAKEHHS
MpaBa Ha BiIIKOAYBaHHS 3aBAAHOI KPUMiHATEHHM MPaBOMOPYIICHHSIM
IIKOJH, IO, OE3MepeyHo, € OJHMM i3 3aBlaHb KPUMIHAIBHOTO
NPOBA/KCHHs (K OXOpOHA IpaB, CBOOOL Ta 3aKOHHMX iHTepeciB
YYaCHUKIB KpI/IMlHaJ'ILHOFO HpOBa,ZDKeHHSI) IITKOM  BiJITIOBiza€e
MPU3HAYCHHIO i€ MpolecyanbHOT Aii.

Takox yBaxkaemo 3a mouinsHe B KIIK Ykpainu 3akpinuty Takuit
00OB’S30K CITIOTO Ta TPOKypopa: 3abe3nedyBaTd BiANIKOAYBAHHS
HIKOJH, 3aBZIaHO.f KDI/IMiHaJ'IBHI/IM IIPaBOIIOPYIICHHAM, a TaKOX
3IIMCHIOBATH CTSTHEHHS Oe3ImiicTaBHO HaOyTOro MaiiHa.
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Mykhailo Sofin — Post-Graduate Student of the Criminal
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Temporary Access to Belongings and Documents
as a Measure to Ensure the Reimbursement
for Damage Caused by a Criminal Offence

This article focuses on the definition, goals, functions and
subject matter of temporary access to belongings and documents as a
procedural measure, which allows to find out suspect’s (or accused
person’s) property (or documents to prove their lawful possession) on
the pre-trial investigation stage and to guarantee the reimbursement
for damage on the trial proceeding stage.
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The author has established that temporary access to belongings
and documents, which contain the information about suspect's
property with the goal to ensure the reimbursement for damage caused
by a criminal offence, is completely in correspondence with the
intended purpose of criminal procedural measures of ensuring.

It is stated that evidence or document containing the evidence
can be the subject matter of temporary access to belongings and
documents in the case of taking out or seizure just as an exception
(if it is impossible to conduct any investigative or operative activities).
This is proved by the definition of an investigative or operative
activity: according to part 1 of Article 223 of the Criminal
Procedure Code of Ukraine, it is an action aimed at receiving
(or collecting) evidence as well as checking evidence already
received in a concrete criminal proceeding. In the same time,
temporary access to belongings and documents is aimed at ensuring
the efficiency of a criminal proceeding.

So far, temporary access to belongings and documents is aimed
at ensuring the efficiency of a criminal proceeding it is established
that securing the victim's right to reimburse damage caused by a
criminal offence is completely in correspondence with the purpose of
this criminal procedure action.

It is offered to add the duty of an investigator and prosecutor to
ensure the reimbursement for damage caused by a criminal offence to
the current Criminal Procedure Code of Ukraine.

Keywords: temporary access to belongings and documents;
ensuring the reimbursement for damage; measures to ensure criminal
proceeding; goal of temporary access to belongings and documents.
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